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CASE NO: T.S 73 of 2017 

HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

DISTRICT: SONITPUR 

IN THE COURT THE OF MUNSIFF NO.2, SONITPUR, 

TEZPUR 

         

Present:  Smti Priyanka Saikia, AJS,  

     Munsiff No.2. 

 

This the 8th day of October/2021 

 

Title Suit No.73/2017 

On the death of Plaintiff Md. Yusuf 

Ansari, his legal heirs  

 

1. Mustt. Nooraisha Khatoon (wife) 

2. Md. Shamim Akhtar Ansari (Son) 

3. Md. Hamim Akhtar Ansari (Son) 

4. Md. Nayeem Akhtar Ansari (Son) 

all are resident of vill: Goroimari 

Kamar Basti, Mouza: Haleswar, P.O: 

Salonibari, P.S.- Tezpur, 

District – Sonitpur, Assam.  

    ----- Plaintiffs 

-Versus- 

 

1. Smti Malati Ganju 

D/o Late Kokila Ganju 
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W/o Sri Bali Rajowar 

2. Md. Moinuddin Ansari 

S/o Late Nazir Ansari. 

both are resident of Vill: Borghop 

Gaon, Bandarmari, Mouza: Bahbari, 

P.O.- Bandarmari,  P.S: Tezpur, 

District – Sonitpur, Assam.  

----- Defendants 

  

 This is a suit came up for final hearing on 

29/09/2021, in presence of following Advocates: 

Counsel for Plaintiffs  : Sri S Mishra, J.P. Mishra,  

     S.P. Mishra 

Counsel for Defendants : None  

And having stood for consideration to this day, the 

Court delivered the following Judgment:- 

 

 

EX-PARTE JUDGMENT 

 

PLAINTIFF’S CASE in brief: 

1. This is a suit for declaration of right, title, and 

interest, eviction, recovery of khas and vacant possession, 

mesne profit and for permanent injunction. 

2. That the plaintiff is the absolute owner and pattadar 

of land measuring 5 Bigha out of total land measuring 7 

Bigha 3 Katha 8 Lessa covered by P.P. No. 10 under Dag 

No. 125 of Village- Bandarmari, Mouza- Bahbari, P.S.- 
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Tezpur, District- Sonitpur, Assam as described in the 

schedule hereto. 

3.  That Lt. Kokila Ganju i.e. father of the defendant no. 1 

was the original pattadar and owner of the total land 

measuring 7 Bigha 3 Katha 8 Lessa covered by P.P. No. 10 

Dag No. 125 of Village- Bandarmari, Mouza- Bahbari, P.S.- 

Tezpur, District- Sonitpur, Assam. Previously the total land 

measuring 7 Bigha 3 Katha 8 Lessa was covered by P.P. 

No. 20:12:11 (old) under Dag No. 176:135:146:156 (old) 

and later on covered by P.P. No. 10 (new) under Dag No. 

125 of Village- Bandarmari, Mouza- Bahbari, P.S.- Tezpur, 

District- Sonitpur, Assam. 

4. That the father of the defendant no.1 Kokila Ganju, 

S/o Lt. Sansarua, on 18-03-1974, sold land measuring 2 

Bigha 2 Katha 10 Lessa covered by P.P. No. 20 (old) 12 

(new) under Dag No. 146 (old) 135 (new) of Village- 

Bandarmari, Mouza- Bahbari, P.S.- Tezpur, District- 

Sonitpur, Assam to Md. Nazir Ansari, S/o Lt. Sahban Ansari 

on sale consideration amount of Rs. 1,500/- (Rupess One 

Thousand Five Hundred) only upon execution of Registered 

Sale Deed No. 2142 for the year 1974 of Tezpur Sub-

Registry Office, Registered on 18-03-1974 and delivered 

possession to the purchaser. Kokila Ganju again on 16-09-

1976 sold land measuring 2 Bigha 2 Katha 10 Lessa of the 

above stated same patta and same dag and same village 

and Mouza to Md. Nazir Ansari, S/o Lt. Sahban Ansari on 

sale consideration amount of Rs. 1,500/- (Rupees One 

Thousand Five Hundred) only upon execution of Registered 

Sale Deed No. 3363 for the year 1976 of Tezpur Sub-
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Registry Officer, Registered on 16-09-1976 and delivered 

possession to the purchaser, in this way Kokila Ganju sold 

total land measuring 5 Bigha to Md. Nazir Ansari. Md. Nazir 

Ansari became owner and possessor of land measuring 5 

Bigha out of total land measuring 7 Bigha 3 Katha 8 Lessa 

of Village- Bandarmari, Mouza- Bahbari, P.S.- Tezpur, 

District- Sonitpur, Assam and his name was mutated in the 

Jamabandi. Be here it stated that Kokila Ganju sold land 

measuring 2 Bigha 3 Katha 8 Lessa to Md. Rajid Ansari, S/o 

Lt. Jahur of the above stated Patta, Dag and his name 

mutated in the Jamabandi by right of purchase and 

possession. In this way Kokila Ganju sold his total land in 

this above stated Patta and Dag. Kokila Ganju expired 

leaving the defendant no. 1 as his heir and successor. 

5. That Md. Nazir Ansari, S/o Lt. Sahban Ansari on 09-

11-1977 sold the schedule land measuring 5 Bigha to the 

plaintiff on sale consideration amount of Rs. 4,000/- 

(Rupees Four Thousand) only upon execution of Registered 

Sale Deed No. 3706 for the year 1977 of Tezpur Sub-

Registry Office, Registered on 09-11-1977 and delivered 

possession of the land to the plaintiff on the same day. The 

plaintiff stepping into shoes of Md. Nazir Ansari becomes 

absolute owner, title holder and possessor of the schedule 

suit land. The plaintiff has right, title and interest over the 

schedule land. 

6. That the name of the plaintiff(deceased) mutated in 

the Jamabandi on 28-08-2006 in respect of the schedule 

land and the plaintiff has been paying land revenue 

regularly for the schedule land. 
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7. That the plaintiff and his family members after 

purchase of the schedule land had been possessing the 

same continuously and peacefully by cultivating paddy 

without any interruption from any quarters until evicted by 

the defendants therefrom. The defendants in a most illegal 

manner on 03-07-2016 trespassed into the schedule land 

with their men, servants, agents and associates by use of 

force and started ploughing the land. The plaintiff and his 

family members on the same day i.e. on 03-07-2016 

obstructed the defendants, but the defendants had 

threatened the plaintiff and his family members and denied 

right, title and interest of the plaintiff over the schedule 

suit land. The defendants on and from 03-07-2016 have 

been claiming them as owners of the schedule land for the 

first time. 

8. That the defendants are noting but wrongdoers, 

trespassers and they have no right, title and interest over 

the schedule land. As stated above father of the defendant 

no. 1 i.e. Lt. Kokila Ganju sold 5 Bighas of land to the 

father of the defendant no. 2 i.e. Md. Nazir Ansari (since 

deceased) by executing 2 (two) Registered Sale Deeds (1) 

No. 2142 for the year 1974 dated 18-03-1974 and (2) No. 

3363 for the year 1976 dated 16-09-1976 and Md. Nazir 

Ansari sold land measuring 5 Bigha to the plaintiff upon 

execution of registered sale deed no. 3706 for the year 

1977 of Tezpur Sub-Registry Officer, Registered on 09-11-

1977 and delivered possession on the same day to the 

plaintiff. 
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9. That the defendants have been in illegal possession 

of the schedule suit land on and from 03-07-2016. The 

plaintiff and other persons requested the defendants on 

several occasions and lastly on 20-05-2017 to vacate the 

schedule land but the defendants denied to vacate the 

schedule land. Be here it stated that the original Registered 

Sale Deed No. 3706 for the year 1977 dated 09-11-1977 

was with the plaintiff but the same is lost alongwith other 

documents, so the plaintiff on 31-08-2015 obtained 

certified copy of the Registered Sale Deed No. 3706 for the 

year 1977 from the office of the Sr. Sub-Registry Office, 

Tezpur. 

10. That the defendants have been denying right, title 

and interest of the plaintiff over the schedule land on and 

from 03-07-2016 hence it is necessary to declare right, title 

and interest of the plaintiff over the schedule land by the 

Hon’ble Court. The plaintiff apprehends that after eviction 

the defendants shall again trespassed into the schedule 

land, hence it is necessary to issue permanent injunction 

restraining and prohibiting the defendants and their men, 

servants, agents and associates from trespassing into the 

schedule land after eviction therefrom. The defendants 

have been in illegal possession of the schedule land and 

due to their act the plaintiff has been suffering irreparable 

loss and injuries both in law and equity 

11. Summons was issued from the Court to the 

defendant and defendant appeared but did not file written 

statement and as such, vide order dated 28.09.2018, my 
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learned predecessor was pleased to pass an order directing 

that the suit will proceed ex-parte against the defendants.  

12. The plaintiff has examined 2 (two) numbers of 

witnesses as PW-1 and PW-2 and further relied on a 

number of documents. I have gone through the evidence 

on record including the documents relied on and also heard 

the arguments of learned counsel appearing for the 

plaintiff.  

 

The following point is formulated for determination:  

 Whether the suit of the plaintiff is entitled any decree 

as prayed for?  

EVIDENCES ADDUCED BY THE PLAINTIFF  

13. Plaintiff side during the ex-parte hearing examined 

two numbers of witnesses and out of which PW-1 (Hamim 

Akhtar Ansari) is the legal heir of the deceased plaintiff and 

he submitted his examination in chief through affidavit 

reproducing the contentions of the plaint. PW-1 further 

exhibited in his evidence in chief that Ext-1 is the certified 

copy of Jamabandi of P.P No. 10 under Dag No. 12 of 

Village- Bandarmari, Mouza: Bahbari, Ext-2 is the certified 

copy of Draft Jamabandi of P.P No. 12:11  

(Old) Dag No.146:135 (Old) 125 (New) of Village- 

Bandarmari, Mouza: Bahbari, Ext-3 is the certified copy of 

Chita of Dag No.146:156 (Old) 125 (New) of P.P No. 

20(Old) 11 (New) of Village- Bandarmari, Mouza: Bahbari, 

Ext-4 is certified copy of Registered Sale Deed No.2142 for 

the year 1974 dated 18.03.1974 allowed by the Hon’ble 

Court on 29.11.2018 as secondary evidence under Section 
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65 of the Evidence Act, Ext-5 is certified copy of Registered 

Sale Deed No.3363 for the year 1976 dated 16.09.1976 

allowed by the Hon’ble Court on 29.11.2018 as secondary 

evidence under Section 65 of the Evidence Act, Ext-6 is 

certified copy of Registered Sale Deed No.3706 for the year 

1977 dated 09.11.1977 allowed by the Hon’ble Court on 

29.11.2018 as secondary evidence under Section 65 of the 

Evidence Act, Ext-7 is Land Revenue paying receipt dated 

29.05.2007, Ext-8 is Land Revenue paying receipt dated 

26.02.2008, Ext-9 is Land Revenue paying receipt dated 

01.04.2012, Ext-10 is Land Revenue paying receipt dated 

21.03.2014, Ext-11 is Land Revenue paying receipt dated 

25.01.2016, Ext-12 is Land Revenue paying receipt dated 

16.08.2016  

14. PW-2 (Md. Yasin Ansari) also submitted his 

examination in chief through affidavit supporting the entire 

contentions of the plaint. 

APPRECIATION OF PLAINTIFF’S EVIDENCE  

15. I have carefully gone through the evidences on 

record and it finds that all the documentary forms of 

evidences presented before this court in the forms of 

proved in original and the aforesaid evidence on record as 

well as the documents relied on by the plaintiff remains 

unchallenged and unrebutted. As such this court not finds 

anything to disbelieve the evidences on record.  

16. To sum up the ocular as well as documentary forms 

of evidences offered by the plaintiff’s side, this court finds 

nothing to disbelieve the evidence on record. PW-1 & PW-2 

in their evidences supported and corroborated the entire 
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versions of the plaint by way of deposing that the plaintiff 

and his family members after purchase of the schedule 

land had been possessing the same continuously and 

peacefully by cultivating paddy without any interruption 

from any quarters until evicted by the defendants 

therefrom. The defendants in a most illegal manner on 03-

07-2016 trespassed into the schedule land with their men, 

servants, agents and associates by use of force and started 

ploughing the land. The plaintiff and his family members 

on the same day i.e. on 03-07-2016 obstructed the 

defendants, but the defendants had threatened the plaintiff 

and his family members and denied right, title and interest 

of the plaintiff over the schedule suit land. The defendants 

on and from 03-07-2016 have been claiming them as 

owners of the schedule land for the first time. 

17. The documentary forms of evidences makes it crystal 

clear that the father of the defendant no. 1 i.e. Lt. Kokila 

Ganju sold 5 Bighas of land to the father of the defendant 

no. 2 i.e. Md. Nazir Ansari (since deceased) by executing 2 

(two) Registered Sale Deeds (1) No. 2142 for the year 

1974 dated 18-03-1974 and (2) No. 3363 for the year 1976 

dated 16-09-1976 and Md. Nazir Ansari sold land 

measuring 5 Bigha to the plaintiff upon execution of 

registered sale deed no. 3706 for the year 1977 of Tezpur 

Sub-Registry Officer, Registered on 09-11-1977 and 

delivered possession on the same day to the plaintiff. Ext-4 

is certified copy of Registered Sale Deed No.2142 for the 

year 1974 dated 18.03.1974 allowed by the Hon’ble Court 

on 29.11.2018 as secondary evidence under Section 65 of 
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the Evidence Act, Ext-5 is certified copy of Registered Sale 

Deed No.3363 for the year 1976 dated 16.09.1976 allowed 

by the Hon’ble Court on 29.11.2018 as secondary evidence 

under Section 65 of the Evidence Act, Ext-6 is certified 

copy of Registered Sale Deed No.3706 for the year 1977 

dated 09.11.1977 allowed by the Hon’ble Court on 

29.11.2018 as secondary evidence under Section 65 of the 

Evidence Act.  

18. The versions of plaintiff and other witnesses further 

proved that name of the plaintiff(deceased) mutated in the 

Jamabandi on 28-08-2006 in respect of the schedule land 

and the plaintiff has been paying land revenue regularly for 

the schedule land. That the defendants have been in illegal 

possession of the schedule suit land on and from 03-07-

2016. The plaintiff and other persons requested the 

defendants on several occasions and lastly on 20-05-2017 

to vacate the schedule land but the defendants denied to 

vacate the schedule land. Be here it stated that the original 

Registered Sale Deed No. 3706 for the year 1977 dated 09-

11-1977 was with the plaintiff but the same is lost 

alongwith other documents, so the plaintiff on 31-08-2015 

obtained certified copy of the Registered Sale Deed No. 

3706 for the year 1977 from the office of the Sr. Sub-

Registry Office, Tezpur and this court not finds anything to 

disbelieve the versions of the witnesses as their evidences 

remains unshaken and un-rebutted. 

19. Therefore in the light of oral and documentary forms 

of evidences this court finds that plaintiff is entitled to get 

decree of right, title and interest of the plaintiff over the 
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schedule land along with delivery of khas possession of the 

suit land. The plaintiff further entitled to get the actual cost 

of proceeding from the defendants. 

20. The plaintiff also prayed for Mesne profit @200/- per 

diem. Now I am going to discuss about Mesne profit. 

Taking into consideration the definition of Mesne profits 

under Section 2(12) if Code of Civil Procedure provides 

that: “Mesne profits” of property means those profits which 

the person in wrongful possession of such property actually 

received or might with the ordinary diligence have received 

therefrom, together with interest on such profits but shall 

not include profits due to improvement made by the 

person in wrongful possession. 

 Mesne profits may be also defined as the profits or 

other pecuniary benefits, which one who disposes the true 

owner receives between disseizin and the restoration of 

possession. Therefore Mesne profits corresponds to the 

profits which the person in wrongful possession is receiving 

or might receive with due diligence for the wrongful 

occupation of property.  

 But the case in hand, the plaintiff had not established 

the claim for Mesne profit neither in his Plaint nor in the 

Evidence. While assessing the quantum of mesne profits, 

the factors such as location of the property, comparative 

value of the property, condition of property in question, 

profits that are actually gained or might have been gained 

from the reasonable use such property are generally taken 

into consideration by the courts. Moreover it is settled 

principle of law that the criteria for the calculation of 
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Mesne profits is not what the owner loses by the 

deprivation of possession but profits should be calculated 

on the basis of what the person in wrongful possession 

namely, the defendants had actually received or might with 

ordinary diligence have received therefrom. 

 But in the instant suit, Plaintiff had not specifically 

prayed for an inquiry relating to Mesne profits in terms of 

Order XX Rule 12, Code of Civil Procedure, 1908. The court 

further observed that, “Plaintiff may also adduce evidence 

to prove that the occupant was not diligent and might have 

got greater profits by proper diligence”. Plaintiff has failed 

to do so. Hence, I deem it fit not to allow the mesne profit 

as claimed by the Plaintiffs. 

21. In the result the plaintiff suit is decreed partly by way 

of granting the following reliefs:-   

A. Declaration of right, title and interest in favour of 

the plaintiff over the suit land. 

B. Defendants are liable to be evicted from suit land 

and after eviction the khas and vacant possession 

of the land is to be given to the plaintiffs. 

C. Permanent injunction against the defendants and 

their men, agents etc. from disturbing the 

possession of the plaintiffs.  

D. That plaintiff is entitled to get cost of the entire 

proceeding from the defendant and cost of the 

proceeding shall be calculated and ordered at the 

time of preparing the decree. 

E. Prepare the decree accordingly within 15 days 

from today.  
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22.  Judgment is pronounced in open court.  

 Given under my hand and seal of this court on this 

08th day of October, 2021. 

 

 

PRIYANKA SAIKIA, AJS 

Munsiff No.2 

Sonitpur, Tezpur 
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APPENDIX 

Plaintiff’s Witnesses:  

PW-1 : Md. Hamim Akhtar Ansari. 

PW-2 : Md. Yasin Ansari. 

Plaintiff’s Exhibits:  

Ext-1 is the certified copy of Jamabandi of P.P No. 10 

under Dag No. 12 of Village- Bandarmari, Mouza: Bahbari,  

Ext-2 is the certified copy of Draft Jamabandi of P.P No. 

12:11 (Old) Dag No.146:135 (Old) 125 (New) of Village- 

Bandarmari, Mouza: Bahbari,  

Ext-3 is the certified copy of Chita of Dag No.146:156 (Old) 

125 (New) of P.P No. 20(Old) 11 (New) of Village- 

Bandarmari, Mouza: Bahbari, 

Ext-4 is certified copy of Registered Sale Deed No.2142 for 

the year 1974 dated 18.03.1974 allowed by the Hon’ble 

Court on 29.11.2018 as secondary evidence under Section 

65 of the Evidence Act,  

Ext-5 is certified copy of Registered Sale Deed No.3363 for 

the year 1976 dated 16.09.1976 allowed by the Hon’ble 

Court on 29.11.2018 as secondary evidence under Section 

65 of the Evidence Act,  

Ext-6 is certified copy of Registered Sale Deed No.3706 for 

the year 1977 dated 09.11.1977 allowed by the Hon’ble 

Court on 29.11.2018 as secondary evidence under Section 

65 of the Evidence Act,  

Ext-7 is Land Revenue paying receipt dated 29.05.2007,  

Ext-8 is Land Revenue paying receipt dated 26.02.2008,  

Ext-9 is Land Revenue paying receipt dated 01.04.2012,  
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Ext-10 is Land Revenue paying receipt dated 21.03.2014,  

Ext-11 is Land Revenue paying receipt dated 25.01.2016,  

Ext-12 is Land Revenue paying receipt dated 16.08.2016 

 

 

 

PRIYANKA SAIKIA, AJS 

Munsiff No.2 

Sonitpur, Tezpur 

 


